UNITED STATES BANKRUPTCY COURT
EASTERN DIVISION OF MICHIGAN

IN RE: CHAPTER 9
CITY OF DETROIT, MICHIGAN CASE NO. 13-53846
Debtor. HON. STEVEN W. RHODES

MOTION FOR RELIEF FROM AUTOMATIC STAY AND RULING THAT CLAIM IS
NOT SUBJECT TO REDUCTION OR COMPROMISE IN BANKRUPTCY

HRT Enterprises (“HRT"), a Michigan partnership, by and through its counsel,
Demorest Law Firm, PLLC, states as follows for its Motion For Relief from Automatic
Stay and Ruling that Claim is not Subject to Reduction or Compromise in Bankruptcy
(the “Motion™):

Prior and Pending Litigation

1. HRT owns property in the City of Detroit (the “City”) that is the subject
of pending, bankruptcy-stayed litigation (U.S. District Court for the Eastern District of
Michigan Case No. 12-13710). The HRT property is located at 11111 French Road,
Detroit, Ml 48234 (the “Property”).

2. The Property is located near Detroit City Airport, in an area designated for
taking by the City of Detroit. HRT first sued the City for inverse condemnation in Wayne
County Circuit Court in 2002. In September 2005, a jury found that the City had not
inversely condemned HRT's Property based on the facts then in existence. This ruling
was upheld on appeal.

3. In 2009, based on events since 2005, HRT filed an inverse condemnation

claim against the City in U.S. District Court. At that time, the Hon. Avern Cohn
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dismissed the case, ordering HRT to exhaust its state remedies before pursuing its
claims in federal court.

4, HRT filed its second state court lawsuit against the City in Wayne County
Circuit Court in July 2009. In 2011, the Circuit Court ruled that HRT's claims were
barred by res judicata and dismissed the case. This ruling was upheld on appeal.

5. In August 2012, HRT filed its second federal lawsdit in U.S. District Court
for the Eastern District of Michigan (Case No. 12-13710), including claims for inverse
condemnation taking without just compensation and substantive due process (Exhibit
1).

6. On March 26, 2013, Judge Cohn denied the City’s Motion to Dismiss and/
or Summary Judgment (Exhibit 2). Judge Cohn found: (1) that HRT’s claim is ripe; (2)
that neither res judicata nor collateral estoppel apply; and (3) that HRT’s claim is not
barred by a statute of limitations.

7. As a result of the City of Detroit’s bankruptcy filing, the pending litigation in
federal court has been automatically stayed.

8. At the time the stay was entered, discovery had nearly been completed,
and the parties were preparing for trial.

9. HRT's claims against the City are disputed and need to be quantified
and liquidated. This can be accomplished by lifting the stay and allowing the case to
proceed before Judge Cohn in U.S. District Court. The litigation needs to come to a
conclusion in order to determine whether the City is liable to HRT, and, if so, the amount

of damages or just compensation that HRT is entitled to receive.
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Lifting of Automatic Stay

10.  Currently, claims against the City of Detroit are stayed pursuant to 11
U.S.C. § 362(a)(2), during which time the City of Detroit has proposed its plan of

adjustment to modify its obligations to creditors whose claims are subject to reduction or

compromise.

11, Pursuant to 11 U.S.C. § 362(d)(1), upon the request of a party in interest,

the Court shall grant relief from the Stay enforced pursuantto 11 U.S.C. § 362(a)(2) for

cause.
Relief Sought
12. HRT hereby requests that this Court enter an Order lifting the automatic
stay to allow HRT to continue to litigate its claims through Judgment in the U.S.
District Court for the Eastern District of Michigan. If the judgment is in favor of HRT,
enforcement of that judgment will be subject to the order of this Court.
13.  Pursuant to L.B.R. 9014-1(b)(4) (E.D. MI), a copy of the proposed Order is

attached as Exhibit 3.

' HRT filed timely Objections to the City’s Chapter 9 Plan (Docket No. 3412) and
the City’s Disclosure Statement (Docket No. 3854). HRT's claims are not subject
to reduction or compromise because they are based on a Constitutional claim for
the taking of property without just compensation. Congress may not pass laws
under its Bankruptcy power that would effect a taking of private property without
just compensation. U.S. v. Security Industrial Bank, 459 U.S. 70 (US 1982), citing
Louisville Joint Stock Land Bank v. Radford, 295 US 555 (1935). Although Congress
may authorize the City to impair obligation of contracts in Chapter 9 bankruptcy, it may
not authorize the taking of private property without just compensation in violation of
the Fifth Amendment. Therefore, HRT must be permitted to fully litigate its inverse
condemnation and other claims against the City in U.S. District Court.

3
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WHEREFORE, HRT respectfully requests that this Court enter an order lifting the
automatic stay to permit HRT to proceed with its stayed lawsuit against the City of
Detroit. If the judgment is in favor of HRT, enforcement of that judgment will be subject

to the order of this Court.

Respectfully submitted,

s/ Melissa Demorest LeDuc
Mark S. Demorest (P35912)
Melissa Demorest LeDuc (P68867)
Demorest Law Firm, PLLC
Attorneys for creditor
HRT Enterprises
322 West Lincoln Ave.

Royal Oak, Ml 48067
248-723-5500
mark@demolaw.com

melissa@demolaw.com
Dated: May 27, 2014

City of Detroit bankruptcy:HRT:Motion for Relief from Stay 2014 05 15.docx
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UNITED STATES BANKRUPTCY COURT
EASTERN DIVISION OF MICHIGAN

IN RE: CHAPTER 9
CITY OF DETROIT, MICHIGAN CASE NO. 13-53846
Debtor. HON. STEVEN W. RHODES

INDEX OF EXHIBITS
Exhibit Description
1. Complaint and Jury Demand, HRT Enterprises v. City of Detroit, E.D. Mich.

Docket No. 2:12-cv-13710-AC-RSW, August 21, 2012

2. Decision and Order Denying Defendant’s Motion to Dismiss, or, In the
Alternative, For Summary Judgment, HRT Enterprises v. City of Detroit, E.D.
Mich. Docket No. 2:12-cv-13710-AC-RSW, March 26, 2013

City of Detrolt bankruptey:HRT:Index of Exhibits (Motion for Relief).docx
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EXHIBIT 1
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

HRT ENTERPRISES, a Michigan
parinership,

Plaintiff,

v ' Case No.

CITY OF DETROIT, a Michigan municipal Hon,
corporation,

Defendant.

Demorest Law Firm, PLLC

MARK S. DEMOREST (P35012)
MELISSA L. DEMOREST (P86887)
MICHAEL K. HAYES (P75418)
Attorneys for Plaintiff

322 W. Lincoln

Royal Oak, Michigan 48087
248-723-5500

AND ND

Plaintif, HRT Enterprises, a Michigan partnership, {HRT"), through ils attorneys,
Damorest Law Firm, PLLC, states as follows for its Complaint against Defendant, City of
Detrolt:

MENT OF THE
1, Tha Clty of Detroit owns and operates an almort on the east side of

Detrolt. The City of Detroit must acquire all of the naeighboring privately-owned
properties located within 750 feet of the ocenterline of Runway 16/33, In order
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to comply with FAA safety regulations, and to comply with the City’s obligations under
its various grant ﬁgreemahts with the FAA and the State of Michigan. The City must
purchase these proparties located off the west side of the alrpoﬂ.'mgardless whether
the Clty ever expands Detroit City Airpoﬂ fo construct a new runway.

2.  HRT owns 11 acres of land adjacent to the City's Airport, including an
existing factory bullding and office building.

3. The CFty designated HRT's property for acquisiion years ago, because it
is located in the 750-foot safety area, but the City has never purchased the property.

4,  HRT filed an inverse condemnation lawsuit against the City in state court
in 2002, because HRT believed that the City's actions had af that point interfered with
HRT's property rights to the extent that HRT's commercial property was no longer
viable.

B. Based on the facts then in existence, the jury determined that the City had
not inversely condemned HRT's property as of the trial in September 2005. At that
point, the building was mostly vacant. However, cne tenant silll occupled pant of the
property, and provided some rental income to HRT.

6. ToHRT,the “death"’ of ita Pfoperty was inevitable as of the time of the frial
in September 2005. but th;a jury concludad that the Property was still "alive” in 2005.

7. Since the 2005 trial, the City has taken additional actions to restrict the
use and value of HRT's property, and to implament its plan to acquive HRT's property
and other property in the area. These actions are discussed balow.

8. Now, severi years after that trial, the City has still not purchased HRT's

properiy.” Thé properly is entiraly vacant and the building has been vandalized. The
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property is no longer usable, rentable or salesable. If the F’ropérly was still “alive” in
2005, it is clearly deceased now. -

9. Even If the Inverse condemnation of HRT's property had not occurred as
of September 2005, the City's actions since then, and its continuing unreagonable delay
in acquiring HRT's property, have ripened into inverse condemnation of the property.
HRT is entitled fo Just compensation for its Property under the Fifth Amendment and 42
USC § 1983.

10.  In 2009, HRT filed a second lawsuit againstihe City of Detroit, this time In
U.8. District Court. HRT’s Compiaint alleged that, basad on new events since the trial
in 2005, Inversé condemnation of HRT's property had now occurrgd.

11. The case was assigned to Hon. Avern Cohn, who ruled that HRT's case
must first go to state court, based on the Supreme Courts Willamson decision, which
requires exhaustion of state courl inverse condemnation remedies before filing of a
faderal court lawsuit under 42 USC § 1983.

12.  The City of Detrolt argued that HRT's claims were barred by res judicata.
Judge Cohn rejected the City’s res judicata, recognizing that the facts regarding HRT's
property had changed since 2005. Judge Cohn wrole that, “clearly the operative facts
have changed from those presented to'the 2005 state Jury”

13. Based on Judge Cohn‘s ruling, HRT promptly filed its second state court
lawsuit against the City of Detroit. Ignoririg applicable lawand the new events that had
occurred since the 2005 trial, the Wayne County Circuit Court dismissed HRT's lawsuit
based on res judicata. This ruling was affirmed by the Michigan Court of Appeals in

July 2012.
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14.  Additional refevant events occurred even during the pendency of HRT's
appeal, but the Michigan Court of Appeals refused to glow HRT to supplement the
record to refiect thesa new avents. ' ‘

16. The res judicata rulings of the Michigan courts are inconsistent with
federal law on inverse condemnation under the Fifth Amendment and 42 USC § 1883,
HRT's property has now been taken by the City of Detroit through Inverse
condemnation. | -

18. HRT is entitted to pursue this lawsuit sesking just compensation for its
Property under the Fifth Amendment and 42 USC § 1883, regardiess of the improper
dacislons of the state courts. - '

EARTIES
17.  Plaintiff HRT Enterprises (‘HRT") is a Michigan partnership.
18.  Defendant City of Defroit Is a municipal corpbrailon organized and existing
under the Constifution and laws of the State of Michigen. The Ciy of Detrolt has its
principal place of businese at 2 Wocdward Avenue, Delrolt, Michigan.

URL
19. HRT's claims agalnst the City of Detroit ara based on the Fifth and
Fourteenth Amendments of the United States Constitutionand 42 U.8.C. §1983.
20. Under tha Fifth Amendment, private properly may not be taken for public

use without just compensation.
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21.  HRTs Properly was taken by the City through inverse condemnation, but
HRT has not received Just compensation from the City. |

22.  The Fifth and Fourteenth Amendments also provide that a persen may not
be deprived of properly without due process of law. A |

23. HRT was deprived of its property by the City of Detrait, a political sub-
divigion of the State oi‘ Michigan, without due proce;;s of law.

24. HRT was damaged by the denial of its. due process rights.

25.  The Court has jurisdiction of this matter under 28 U.S.C. §1331.

FACTUAL ALLEGATIONS
RT’ ia abla Due to the City’s Actions

26. HRT owns 11 acres of land Iocated at 11111 and 11181 French Road,
Detrolt, Michigan {the “Froperty’). |

27.  There I a large Industrial building on the Property. The building Is now
vacant, anc_l has been severely vandaiized over approximately the past two years,

28. The Clty of Detroit owns anc operates an airport adjacent to the HRT
Property, traditionally known as Detrolt City Airport, and now known as Coleman A,
Young International Airport (the "Airport”).

29, - HRT's Properly is located directly across French Road from tﬁe wastern
boundary of the Alrport property.

30, Because of the actions of the City of Detol; HRTs terants and sub-

tenants have all been driven out of business.
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31, Because of the actions of the City of Detroit, HRTis no fonger able to use,

leage or sell the Property.

32. No buildings are permitted within 760 feet of the centeriine of Runway
16/33 without a walver from the Federal Aviation Administrétion ("FAA").

33.  The front part of the HRT Property along French Road, including much of
the existing bullding, is located within this 750-foot zone,

34, The City of Detroit must acquire HRT's Property (and ail the other
properties located withln 750 feet of the centerline of Runway 15-33) in order to comply
with FAA safety regulations.

35. The City of Dstrolt i also required to purchase HRT's Property (and all the
6ther properties located within 750 feet of the centerline of Runway 15-33) in order to
comply with the terms of the City's grant agreements with the FAA and the State of
Michigan.

38. The City of Detroit has already acquired most of the properties located
within 750. feet of the centerline of Runway 15-33, but has never achired HRT's
Property.

37. Because of Its grant agreements with the FAA and the State of Michigan,
the City of Detroit may not close the Airport. In July 2005, the FAA's District Office

wrote to Deibert Brown, then Manager of the City’s Airport, stailng:

In accepting Airport Improvement Program funds, the City of
Detroit has agreed to certain specific terms and conditions.
Federal statute requires these grant assurances as a
condition for recelving such Federal aid and the City has
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obiigated iiseif in binding grant agreemer;ts to comply with
these assurances. .... Thus, the City may not close the
airport without FAA’s consent and & formal relsase from
the terms of the grant agreements. ... The prospacts for
FAA concurrence In closing Coleman A, Young Alrport
are highly unlikely undar the justification we believe the
Clty wauld present. -
(Exhibit 1, smphasis added).
The Maricur Stee! Lawauilt
38. In 1989, Merkur Steel, HRT's tenant, sued the Clty of Detroit for inverse
condemnation of its leasehold rights. Merkur Steal Supply, Inc. v. Cily of Detroit
{Wayne County Cirouit Court Case No, 99-828001-CC (the “Merkur Stee! Lawsult").
30. A jury trial was held In the Merkur Steel Lawsult in Wayne County Circult
Court in 2002.

40. The jury unanimously found that the Clty of Dstrolt partially inversely

condemned Merkur Steel's property rights as a tenant of the Property.

41. The Circult Court entered a Final Judgmentagainst the City in the Merkur
Steal Lawsult on March 28, 2002. The City of Detroit fied an appeal to tha Michigan
Court of Appeals. The Court of Appeals affirmed the verdict in favor of Merkur Steel in
a unanimous published opinion. The City of Detroit thenfilsd an Application for Leave
to Appeal with the Michigan Supreme Court, which was denied.

42. HRT was not a party to the Merkur Stael lawsult.

43. HRT recelved no compensation or damages as a result of the Merkur

Steel lawsuit.
44, The partners of HRT are not identical to the shareholders of Merkur Steel,
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- The Clty Steol Laweuit
45, 1In 2002, Cit'y Sieel, a sub-tena;wt of Merkur Steal, also sued the City of
Detroit for inverse candamnéﬁon. Stee! Associates, Inc. v City of Detroit (Wayne
County Cirouit Court Gase No. 02-223246-GC), (the "Clty Steel Lawsult?).
46.  City Stesl sought compensation for the diminutien In value of its property
rights as a sub-tenant at the Property.
47. A Jury trial was held in the City Stes! Lawsuit in Wayne County Circuit
Court In November 2003. The Jury In the City Steel Lawsult unanimously found that the
City of Detroit invarsa!;} condemned Clty Steel's property fights as a sub-tenant of the
Property. '
48. The Cireult Court entered a Final Judgment against the City in the City
Stest Lawsuit in December 2003. The City of Detrolt flled en appeal to the Michigan
Court of Appeals. The Court of Appeals affirmed the verdict in favor of City Steel. The
_City of Detroit then filed an Application for Leave to Appeal with the Michigan Supreme
Court, whlcﬁ was denled.
49, HRT was not a parly to the City Steel ngsuit
50. HRT recelved no compensation of damages as a result of that lawsuiit.

51.  The partners of HRT are not identicat to the shareholders of City Steet.

‘s F in e Co Clreuit
52. In 2002, HRT sued the City of Detroit for inverse condemnation. HRT
Enterprises, et al. v, City of Detroit (Wayne County Circuit Court Case No. 02-240493-
CC). The City of Detroit was driving most of HRT's tenanis out of business, and HRT
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believed that the City’s actions had progressed to the point that HRT’s property rights as
the owner of the property had been taken by the City. '

53. A jury trial was held In the HRT Lawsuit in Wayne County Circult Court in
September 2005. '

54. The September 2005 trial involved only issues of Michigan law. HRT
re"served any claims under the U.S. Constitution.

56, The jury in the HRT Lawsuit found that the City of Detroit had not inversaly
condemned the Property as of September 2005, based on the facts then in existence.

86. HRT filed an appeal to the Michigan Court of Appeals. The Michigan
Caurt of Appeals affirmed the verdict in favor of the City.of Detroit. HRT then filed an
Appllcatioﬁ for Leave to Appeal with the Michigan Supreme Court, which was denied on

March 24, 2008.

Events Since ber 2 Verdict

57. About ten years have elapsed since HRT filed Its first Inverse
condemnation lawsuit, and nearly seven years have elapsed since the 2005 frial. The
City of Detroit still has not acquired the Property from HRT. |

58. The City cannot close the Airport, and is still required to purchase HRT's
Property.

59. - The exisling building on HRT's property is now totally vacant, due to the
City of Detroit's interference with the use of the Property by MRT's tenants and sub-

tenants.
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60. The last remaining operating company in the Property, Merkur Technica
Services, Inc., went out of business at the end of 2008, about three years after the trial.

61. HRT then attempted to lease all or part of the Properly to other tenants,

without success.

62. HRT has also bsen unahle to gell the Property.

The !

83. The City of Detroit's plan Is to acquire the Proparty, both for the safety of
the existing Runway 15-33, and also for the construction of a new replacement runway
which would run through HRT's Property.

84. On December 13, 2006, Delbert Brown, fhan Manager of the Airport,
wrote lo the FAA's f)etrolt Alrports District Office about a meeting between
representatives of the City, the FAA, and the State of Michigan to discuass the future of
the Alrport. Airport Manager Brown confirmed the City's plan to construct the

replacement runway.‘statlng:

sensible long-term _solution_for the Alrpodt.
appreciates the support of all towards: 1) meating minimum
FAA airport facllity standards, 2) positioning the airport to
accommodate future demand, and 3) making the alrport
aconomically viable,

(Exhibit 2, undérining in original).

85. In his Octobsr 17, 2008 letter to the City Council's Public Health and
Safely Standing Committee, Airport Manager Delbert Brown reaffirmed the City’s plan to
acquire the Property, Alrport Manager Brown wrote:

10
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An issue facing the Coleman A. Young Airport Dapartment Is
to have standard runway safety areas in place. We. are
adversely affected by this FAA requirement because the
Coleman A. Young Airport may end up with an even shorter
runway than currently exists. If this happens, we will be
unable to meet the aviation needs of our present customers
and eliminate the possibility of alirline service at our airport,
The projects included in the Master Plan/ Gateway Plan wil
‘help to alleviate this issue this:

a) A 5,000 to 6,500 foot replacerment runway.
[This is the proposad runway that would run
through the Property.] ..

e) Alrport will continue the land acquisition
program to facilitate safety areas, clear
zohes and ultimately the replacement of the

- axisting runway.

(Exhibit 3, emphasis added).

88. Over seven years after the 2005 trial, the FAA and the State of Michigan
are currently reviewing the City of Detroit's new proposed Airport Layout Plan. Like the
City’s existing plan, the new proposed Airport Layout Plan stlll shows the City’s plan for
taking of HRT's Property.

Public Announcements of the.City's Plan to Purchase HRT's Property

67. Public announcement of the City’s plan to acquire property is one of the
facts that can be used to prove an inverse condemnation claim.

68. Since the 2005 trial, the City has publicly announced and reaffirmed Its
plaﬁ to purchase the Property. fn his March 11, 2008 State of the City address, former
Mayor Kwame Kilpatrick stated that the City would ﬂ'rialry complete the acquisition of
land near the Airport. He said:

1
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We will complete the acquisition of land, started by Coleman
Young, along French'Road next to City- Airport to finish the
improvements needed to make It a viable sommercial or
general aviation airport. When completed, 90 percent of the
fgggs used for this purpose would be relmbursed by the

69. In March 2010, the City of Detroit's Purchasing Division published a
“Request for Proposals for Management and Developmen@ Services at the Coleman A,
Young Airport."l In this Request for Proposal, the City asked pr‘l'vate companies that
were interasied in taking over management of the Aiport to respond with their
proposels by April 21, 2010. It also told the public that the City intends to acquire the
‘property necessary to huilding a replacement runway, which would necessarily Iﬁclude
the acquisition of HRT's Property. ' .

.70. The City is also attémpting to reach an agreament with an airline fo

resume scheduled passenger seivice at the Alrport.

71. The City's pieqemeal' acquisition of other properiies in the area of the
projact is another one of the facts that can be used to prove an Inverse condemnation
claim.

72.  During the years since the juty verdict in the prior HRT lawsuit, the City
has not purchased HRT's Properly, but has acquired many other commercial and
residential properties in the area through purchase agresments, non-payment of

property taxes, or formal condemnation proéaedings.

12
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73. - During the seven years since the jury verdictin the prior HRT {awsuit, the
City has refused to purchase tha Property from HRT, while the Clty has purchasad other
commercial and residential properti;fs in the 750-foot acquisition area, Exhibit 4 is &
map prepared by tha City of Detroit showing all of the City-owned properties located In
the expansion area coverad by thé Airpart Layout Plan, as of September 2006, The
City-owned properties afe highlighted in yellow. The Clty has écqulrad addliignal
parcels of property in this area since Exhibit 6 wasl propared.

74. Last year, in response to an inverse condemnation lawsuit, the City
purchased a commercial property on Van Dyke Avenue, )vhich is located more than 750
feat from the centerline of Runway 15-33, rather than purchase HRT's Property.’

75. The properties In the 750-foot zone have bacome increasingly isolated
from each other as other buildings acquired by the City have been demolished. Some

blocks have no remaining structures, or only one or two accupied houses.

he Clty { to Acqul I
76.  In 2008, in preparation for its acquisition o‘! the Property, the Clly of Detroit
constructad a left turn lane into HRT's vacant property, {(Photographs attached as
Exhibit 8). Sirice there s litlle traffic on French Road any more, with the City having
purchasad most of the other broperﬂas in the area already, thera is no other plausible

explanation for the City's construction of the “left turn lane to nowhere.”

" WPLC, LLC v Cily of Detroit, Wayne County Circuit Court, Cags No. 08-020214-CZ),

13
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77.  The City’s unreasonbale delay in acquiring properly is another one of the
facts that can be used to prove r;m inverse condemnation claim. Unreasonable delay in
the purchase of property may itself also constitute a cognizablé claim.

78. -Seven years have elabsed slncé the éoos tral, but the City still has not
acquired HRT's Properiy. Even if there had hot been an unreasonablé delay in 2005,
another seven years certalnly mnstﬁutes unreasonable delay, particularly when HRT's
Property has hecoma completsly unusable in that time.

79. The City began purchasing property in the mini-take area many years ago.

80. The City has purchased the vast majority of ihe property in the mini-take
area. .

81. By reﬁ:slﬁg to purchage HRT's Property, the City has aggravated the

deterioration of property values, causing blight.

o ! flure In its Properties In the Area

82. The City is now the major property owner in the area designated for alrport
acquisition (French Road to Van Dyke, and Lynch Road to McNichals), However, the
City is not properly maintaining those properties. To the éontrary, the City has once
again allowed the adjacént properties that it owns to become dumping grounds. (See
photographs attached as Exhibit 8).

83. | The vandals who damaged HRT's Property often gained access to the

Proparty through a path from the City's adjoining property. (Ses photographs attached

14
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as Exhibit 7). The vandals have even claimed that they are acling on behalf of the City
of Detroit In removing materials from the Property.

84.  MeNichols Road (Six Mile Road) has béen closed between French Road
(the west side of the Alrport) and Connor Road (the ea:st tide of the Alrport) since 1987,
The road was closed to aliow larger aircraft to use the Airport for scheduled alrliner
service.

85, The closure of McNichols Road Himits accessto the Property.

88. Even though there is not currently any scheduled airliner service at iha.
Alrport, the City has opposed all efforts to reopen McNichals Road.

87. inan October 8, 2008 letter to the City CouncH, Delbert Brown, Director of

the Airport Department stated:

The proposed reopening of McNichols Rd. at the northern
boundary of the Airport's main runway (1533) will begin a
domino effect at the alrport and the national aviation system
and as the Alrport Depariment Director, | can only
recommend agalnst taking such action as reopening said
road. ... )

In brief, the result of reopening McNichols Rd. will be
lost jobs, lost revenué and a reduction in the Coleman
A. Young Alrport's operating classification. The
propesed reopening will resuit in the reduction in the
length of the current runway and limlt the size and types
of aircraft that can land and takeoff at our facility. The
loss will not only be feit at the Airport but also In the
economic impact estimated at $25 Millon dollars in
southeast Michigan.

(Exhibit 8, emphasis added)

18
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88.  In January 2008, the City submitied to the FAA & proposal for funding to
completely close French Road — the road on which HRT's Properly is located—
between Lynch Road and McNichols. In this proposal, Delbert Brown, then Director of
the Airport, stated:

French Road corridor inciudes the removal of all pavement
including curb and guiter. Restoration to this area will
include the placement of 3" of top s0¢l, seeding and
mulching. French Road will be terminated at Lynch Rd and
Six Mile Road [McNichols] with fencing and barricades.

(Exhibit 9).

he Ci

89.  Since the 2005 trial, the City has accepted additionat state and federal
grants for land acquisition near the Airport. The terms and condlitions of these grants
affect HRT's Property.

80. In _Fabruary 2067. for example, the City entered into a grant agreement for
another airport project. The grant agreement required the City to put up $15,000. The
State provided $105,000 and the FAA provided $480,000, to complete the funding of
$600,000 for land acquisition. The City agreed to keep the airport in operation for at
least another twenty years. The éity also agreed to the following condition, among

others:

8. The SPONSOR [City of Detroit] will, either by tha acquisition and retention of
sasements or other interests in or rights for the uee of land or airspace, or by the
adoption and enforcement of zoning reguiations, prevent the construction,
eraction, alteration or growth of any structure, tree or other object in the approach
areas of the runways of the Alrport, which would conslitute an obstruction to air
navigation according to the criterla or standards prescribed in FAA Advisory
Circulars.

18
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(Exhibit 10, Attachmant 3).
81.  In 2008, the City requested the FAA to provide $85 Millon In funding to
expand the Alrport (Exhibit 11).

ity Hag Pi d Limited Servi 4 Prope
92. The vandals who are damaging HRT's Property often gain access to the
Propo-rty'through a path from the City of Detroit’s-adjcini'ng property, which was a vacant
lot purchased by the City from Chrysler Corporation.
23. HRT notified the City u'f this problem, but the Citg took no action to stop it.
24. The only way that HRT could obtain any police protection for its Property

was to agree to pay & police officer for “protection.”

 Interfare HRY’s Efforis to Protact its Pro

95. In 2011, HRT hired Gltbert's Trucking to construct an earthen berm on
HRT's prcperty. to attempt to block vandals from using vehkles to entsr HRT’s property
from the City's adjoining property.

88. Gllbert's Trucking was working on the HRT praperty on July 21, 2011. The
City of Detroit's Airport Department called the Detroit Police Department, claiming that
Gilbert's Trucking was trespassin{; on properly owned by the City of Detroit, even
though Gilbert's Trucking was working only on HRT's property. |

97. The Detroit Pelice Department responded to the acens and arrested the
employees of Glibsit's Trucking who wera working on HRT’s proparty. They were
subsequently prosecuted by the City of Datroit.

17
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88. OnJuly 21, 2011, ﬁRT partner Karl Thomas spoke on the telephona with
Jason Watt, the Gity's current Airport Manager. Thomas explained to Watt that his
company, HRT, owned the property at 11111 French Road,

§9. Awport Director Watt claimed that the Gty of Defrolt hed already
purchased the 11111 French Road property fram HRT for §1.5 milion. Karl Thomas
informed him that was not tyug. . |

100. Airport Director Watt then complained to Kad Thomas about HRT doing
work to preserve and protect i{s own property. He said thed HRT was oniy making it

more expansiva for tha City to later utifize the property.

's Priay ! K- Court
101. Because the City of Detroit had still not acquired the Property, and its

tonants had been driven out of business by the City of Detralt, HRT filed a lawsult
againgt the City of Detroft in the U.S. District Court for the Eastem District of Michigan in
2009 (Case No. 2:00-CV-14460).

102. HRT alleged that while a takings claim may not have been ripe in

Septaﬁber 2005, a takings claim was now ripe dus to néw events and the continued
_passage oftime.

103. The City of Detroit sought dismissal of the case, on a variety of grounds,
including res judicata (claims barred by HRT's prior lawsult against the City of Detroit)
and the Statute of Limitations.

104. Judge Avern Cohn dismissed the U.S. District Court lawsull, but on

different grounds than requested by the City.

18
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195. Judge Cohn agreed with HRT that HRT’s-claims agalinst the Clty of Detroit
are not harred by res judicats, because of the passage of time and new events that
have occurred since the 2005 jury verdict in the prior state court lawsuit,

106. Judge Cohn ruled that, “Clearly the operaive facte have changed from
those presented to the 2005 state jury.”

107, Judge Cohn dismissed the U.S. District Court lawsuit. Judge Cohn ruled
that because of the U.S. Supreme Court's ruling In Willamson County Regional
Planning Commission v. Hamilton Benk of Johnson Cily, 473 U.S. 172 (1985), HRT
must pursue its current claims in Wayne County Circuit Court before coming to federal
court.

88 ] GCo
108, Based on Judge Cohn's Williamson ruling, HRT flled its sacond inverse
condsmnation lawsuit against the City of Detroit in Wayne County Circuit Court on
July 8, 2009. (HRT Enterprisas v. Clfy of Delroit, Wayne Couhty Circuit Court, Case
No. 09-016475-CC).

109. On March 29, 2011, the Wayne County Circuit Court granted summary
disposition to the Cify of Detroit, ruling that HRT's claims were barred by res judicats.
HRT's Motion for Reconsideration was denled in an orderentered on Agril 21, 201,

110. HRT timely appealed to the Michigan Court of Appeals.

111. During the pendency of the appeal, HRT filed a motion to supplemant the
record on appeal, in order to bring to the Court of Appeals' attention events that had
occurred after the Circuit Court granted summary disposition in favor of the Cily of

Detroit. The Court of Appeals denied that Motion,

19
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112. On July 28, 2012, the Court of Appeals affrmed the Circuit Court, also
ruling that HRT’s Complaint was bared by res judicata. The Court of Appeals stated
that HRT presented “no new operative f'actsf’ gince the prior triaf.

113. The rulings of the Circult Court ar;d Gourt of Appenls were contrary to the
ruling of Judge Cohp that "the operative facis have changed from those presented to
the 2008 state jury.”

COUNT |

ECO TION — DE F;
114. HRT incorporates by refarenca the allegations of paragraphs 1 through

113 inclusive, as though fully set forth herein.

115, The Cily of Detrait, under color of law, has interfered with HRT's use of the
Property In order to further and promote the City’s own plans to acquire the Properiy.

116. The City of Detroils interference with the use of the Property has
interfared with HRT's property rights to such an extent that the City of Detroit has de
facfo taken the Property. .

117. The City’s actir;ns have denied HRT all sconomically viable uses of Its
fand.

118. As a result of the City of Detrolf's aclions ininterfering with the use of the
Property, the City has Inversely condemned the Property.

119. The City of Detoit may not take HRTs property without just

compensation, pursuant to the Fifth Amendment.

20
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120. HRT is entitled to recover compensation from the City of Detroit for the
City’s taking of the Property, under 42 USC §1683.
~ WHEREFORE, HRT respectfully requests this Coutto:
a  Enter a Judgment determining that the City of Detroit has inversely
condemned the Property; ‘
' b. Award HRT Just-compensation for the taking of its property rights by the
City of Detrolt, In an amount In excess of $75,000; and

c. Award HRT its costs, interest and atiorney's f2es as allowed by iaw,

COUNTYH
INVERSE CONDEMNATION - CITY OF DETROIT'S

124. HRT incorporates by reference the allegafions of paragraphs 1 through
120 inclusive, as though fully set forth herein.

122, The City of Detroit intends to acquire the Properly for public use.

123. The City has prohibited, and intends to confinue to prohibit, the full use of
the Property in ordé to facilitate the City of Detroit's plans for Detroit City Alrport to the |
point of danyiné HRT ail sconomicafly viable use of its property.

124. The City of Detroit has engaged in deliberate actions toward the Mini-Take
Area, In general, and the Property in particular, that in fact interfered with HRT's
property rights.

125. The City of Detroit's unreasonable delay in proceeding. with its plans to
acquire the Property has interfered with HRT's property fights to the extent that the City
of Detroit has taken the Property without compensation to Plaintiffs.

21
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128, The City's unressonable delay in purchasing the property for the purpose
of bringing down the properly's value does not advance a legitimate government
intorest,

127, The Cly of Detrot may not take HRT's Properly without Just
compensation, pursuant to the Fifth Amendment.

128. HRT le enfitled to recover compensation from tha City of Detreit for the
City’s Interference with HRT's property rights, under 42 USC §1883.

WHEREFORE, HRT respactiully requests this Courtto:

a Enter a Judgment determining that the Clty of Detroit has Inversely
condettined the Property;

b. Award HRT just compensation for the taking of its property rights by the
City of Detroit, In an amount in éxcéss of $75,000; and |

¢.  Award HRT its costs, Interest and attorney;'s faes as allowed by law,

COUNT il
RS ] --R QULAT:! TAKIN
129, HR‘!L incorporates by reference the allagations of paragraphs 1 through
128 inclusive, as though fdliy éet forth herein.
130. A government agency may be liable for taking private propetty by
overburden!hg the property with regulations.
131, The City of Detrolt has taken the Property through #ts regulations because

those regulations do not further a legitimate government [nterest. The City of Detroit
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has impropery used its ;'egulations to fresze or drive down the value of the Properly In
anticipetion of the City of Detroit's acyuisition of the Propéry.

132, The Clty of Detroit's regulations deprive Puintiffs of economically viabla
use of the Property, considering: (a) the character of the City of Detroit's actions; (b} the
economic effect of the City of Detroit's regulation on the Properly; and (c) the axtent by
which the regulation has interfered with distinct economicbacked _axpectaﬁaﬁs.

133. " The effect of the City's regulations has been to-burden Plaintiffs with a
disproportionate share of the City of Detroit's costs of owning and operating Detrolt City
Airport. The City's actions have forced HRT to bear public burdens which, in all fairness
and justice, should be borne by the public as a whole.

" 134, The City of Devolt may hot take HRTS Property without just
compensatlon, pursuant to tﬁe Fifth Amendment, -

135. HRT is entitled to recover compensation from the- City of Detrolt for the
City's Interference with HRT's propenty rights, under 42 USC §1983.

WHEREFORE, HRT respectiully requests this Coiitfo:

a, Enter a Judgment detsrmining that the City of Detroit has inversely
condemned the Property;

b.  Award HRT just compsnsation for the talking of its properiy rights by the
City of Detroit, in an amount in excess of $75,000; and

c.  Award HRT its costs, intérest and attomey'sfees as allowad by [aw.

23
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COUNT IV
Ti UE PR

138. HRT Incorporates by refersnce the aflegations of paragraphs 1 through

135.inclusive, as though fully set forth herein. .
~137. The Fifth and Fourtesnth Amendments of the U.S. Constitution provide
that no parson shall be deprived of property without due process of law.

138. The Fith Amendment prohibits the defiberate and arbitrary use of
government power. | '

138. The City of Detroit's actions toward the Properly and the Mink-Take Area
were faken pursuant to a policy and practice of the City of Datrolt,

140.. The actions of the City of Detroit were taken under color of state law.

141. The City of Detroit's actions toward Pliniifis were arbifrary and
unreasonable, and elther falled to advance legitimate governmant interest or were an
unreasonable means of advancing a legitimate governmentinferast,

142. The acts or amissions of the City of Detroit were intentional.

143. The acfs of omisslons of the City of Detrolt were the proximate cause of
the deprivation of HRT's substantive due process rights protected by the Michigan
Conatitution.

144, HRT has baen damaged by the Ciiy of Detroit's actions.

145. HRT [s entitled to recover damages from the City of Detroit pursuant to the
Fifth Amendment and 42 USC §1983.

WHEREFORE, HRT respectfully requests this Court to:

24
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& Enter a Judgment determining that the City of Detroit has deprived HRT of

- its Property without due process of law;

b. Award HRT damagas for the taking of its property by the City of Detroit
without due process of law, In an amount in excess of $75,000; and

. Award HRT fts costs, interest and atlorney’s faes as 'allowed by law.

JURY DEMAND
Plaintiff, HRT Enterprises, hereby demands & trial by jury as 1o all ssuas in fhis

case.

Respectfully submitied,

emore 5912
Demorest Law Firm, PLLC
Altorneys for Plaintiff
322 W. Lincoln

Rayal Oak, Michigan 48067
248-723-5500

- mark@demolaw.com
Dated: August 21, 2012

Thomas, KakHRT Enlarpriges:U.5. Dist. Court - 2nd Cage:Flaadinga:Complainl and Jury Damand.docy

25

13-53846-swr Doc 5070 Filed 05/27/14 Entered 05/27/14 17:15:32 Page 31 of 48



2:12-cv-13710-VAR-MJH Doc#1 Filed 08/21/12 Pg26of26 PglD 26

13-53846-swr

Doc 5070 Filed 05/27/14 Entered 05/27/14 17:15:32 Page 32 of 48




EXHIBIT 2

13-53846-swr Doc 5070 Filed 05/27/14 Entered 05/27/14 17:15:32 Page 33 of 48




2:12-cv-13710-AC-RSW Doc #22 Filed 03/26/13 Pglofl4 PgiD 876

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

HRT ENTERPRISES,
Plaintiff,
VS, Case No. 12-13710
CITY OF DETROIT, HON. AVERN COHN
Defendants.

/

DECISION AND ORDER DENYING DEFENDANT'S
MOTION TO DISMISS, OR, IN THE ALTERNATIVE,
FOR SUMMARY JUD NT (Doc.9
I. INTRODUCTION

This is a Fifth Amendment takings case. Plaintiff HRT Enterprises (HRT) owns an
11-acre parcel of land with a commercial building having a footprint of approximately four
acres (the property) directly acrass French Road from the Coleman A. Young International
Airport, formerly the Detroit City Airport {Airport), in the City of Detroit. HRT's property is
configured, and has been operated, as a steel service center. According to HRT, a “filed
and approved” Alrport Layout Plan shows that the parcel is at the center of the Aimort and
is designated for a taking by the City along with other properties in a “Mini-Take Area.’ _
HRT complains that defendant City of Detroit (the City) has engéged in an Inverse
condemnation by delaying acquisition of the property and taking certain actions in an
attempt to drive down the amount of compansation it will have to pay HRT. The actions

Include passing resolutions that declare the necessily of acquiring the properties by

condemnation; isolating the Mini-Take Area by closing McNichols Road between Conner
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and French; and systematically publishing plans to acquire the properties leading to “blight
by announcement.”

The complaint is in four counts:

U] Inverse Condemnation - D@ Fagto Taking;

{) Inverse Condemnation - City of Detroit's Unreasonable Delay in Acquiring

Property;

(1}  inverse Condemnation - Regulatory Taking; and

{{V} Substantive Due Process.

Now before the Court is the City's motion to dismiss, or, in the aitemative, motion
for summary judgment (Doc. ). For the reasons that follow, the motion is DENIED.

{l. BACKGROUND'
A.

Due to the City’s acquisition efforts in the Mini-Take Area, on September 3, 1899,
Merkur Steel Supply, Inc. (Merkur Steel), one of HRT’s tonants, filed a takings claim
agalnst the Clty in Wayne County Circuit Court (Doc. 11, p.4). In 2002, a jury entered a
vardict in favor of Merkur Steel, finding that the City's acquilsition efforts amounted to a de
factg taking of Merkur Steel's leasshold interest in the property (1d. at 4-5). Merkur Steel's
sub-tenant Steel Assoclates, in¢. (Steel Associates) flled a separate action in Wayne
County Circuit Court against the City claiming a de facto taking of its leasehold interest (ld.
at B). In 2003, a jury verdict was entered in favor of Steel Associates {Id.).

Subseguently Merkur Steel, Steel Associates and HRT collectively flled suit against

the City in Wayne County Circult Court claiming inverse condemnation of the property {ld.

' The parties did not submit a Joint statement of undisputed materiat facts. Defendant
filad a statement of material facts not in dispute; plaintiff responded; defendant filed a
response to plaintiff's counter-statement of facts.

2
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at 6). In addition to the claims raised in this case, HRT staied a procedural due process
claim and an equal protection claim under the Michigan Constitution. tn 2005, a jury
returned a verdict of no cause of action, rejecting HRT's claim of inverse condemnation (id,
at6-7}. In 2007, the Michigan Court of Appsals affirmed the jury vardict, and, in 2008, the
Michigan Supreme Court denied leave to appeal (id. at 6-7).

In 2008, HRT filed a four-count complaint in this Court, similar to the current
complaint. See HRT Enters. v. City of Detroft, No. 08-14460 (E.D. Mich. 2008). The Court
found that the operative facts had changed from those presented to the 2005 state jury.
In 2005, part of the property was stitl occupied and generating enough revenue from rent
to pay taxes and perform repairs to the propeity. By 2008, according to HRT, the property
was vacant and there was no longer enough rental income to pay taxes or maintain the
property. However, the Court held that HRT had not sought just compensation through
state procedures based on the new facts, and, therefore, the case was not ripe for federal
court review under Williamson Cnty, Reg’t Planning Commin v. Hamilton Bank of Johnson
Clty, 473 U.S. 172, 195-97 (1985).

In 2009, HRT fileg another complaint in state court daiming inverse condemnation
of its property (Doc. 11, p. 8). The trlal court dismissed HRT's claims based on res
judicata; in 2012, the Michigan Court of Appeals affirmed the trial court’s decision. See
HRT Enters. v. City of Detroit, No. 08-018475-CC, 2012 WL 3055221 (Mich. Ct. App.
2012). The coust of appeals reasoned that HRT did not raise any new facts from the ime
of the 2005 jury trial. id. HRT did not seek leave to appeal the Michigan Supreme Court.

B.
On August 21, 2012, HRT fited this action (Doc. 1). HRT says the facts have
3
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changed since 2005 and the City's subsequent actions have amounted to a total taking of
the property. HRT says the following events have occourred since 2005:

1. The last remaining tenant an the property went out of business In late 2008 and
the property is now vacant;

2. The property has been iooted by vandals who used adjacent City owned land to
gain access to the property. Further, the City is not maintaining the land it owns in the
area, and it is being used as a dumping ground;

3. HRT has bseen unable to lease or sell the property. The Cily, however, says that
it tachnically leases the property bacauss it is paying rentto HRT;

74. In December of 2006, Delbert Brown (Brown), manager of the Airport, confirmed
the City's plan to construct a replacement runway, which requires meeling FAA airport
facility standards;

5. In March of 2008, former Clty Mayor Kwame Kilpatrick stated that tha City would
complete thae acquisition of land near the Airport along French Read;

8. In October of 2008, Brown, in a lefter to the Cily Council's Public Health and
Safety Standing Commitiee, stated that the Alrport “will continue the land acquisition
program to facilitate safety areas, clear zones and ultimately the replacament of the
axisting runway”;

7. In March of 2010, the City's Purchasing Diviston informed the public that it
intended to acquire ail of the propetty necessary for building a replacement runway;

8. In October of 2008, Brown recommended to City Council against the reopening
of McNichols Road, which was approved to be closed for five years in 1987;

9. The Gity has continued to purchase both residential and commerclal properties

4
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within, and outside of, the Mini-Take Area since 2005;

10. In February of 2007, the City entered into a grantagreement for ancther airpost
project and accepted state and federal funds for land acquisition;

11. In January of 2008, the City submitted to the FAA a proposal for funding to
completely close French Road, the road on which HRT's property is located, batween
Lynch and McNichols;

12. In 2008, the City requested $85 million in funding from the FAA fo expand the
airport;

13. In 2009, the City constructed a left turn lane off of Franch Road, which leads fo
HRT’s vacant property; and

14. In July of 2011, HRT hired Gilbert's Trucking to construct an earthen berm on
the property to prevent trespassing. The City arrested and prosecuted employees of
Gilbert's Trucking for iraspassing on City owned property. Thus, the City has held itself out
to the public as owner of HRT's land.

Sse (Doc. 11, pp. 18-27)}.

Since the 2005 jury trlal, the City has also received & number of federal grants
through the "Michigan Department of Transportation City of Detroit Contract for a
Fedsral/State/Local Airport Project Under the Block Grant Program.” The grants were
awarded as follows:

1. On December 1, 2005, the City received a grant to '‘Conduct an Economic Impact
Study, as Further Defined in Contract No. FM 82-02-MP.”

2. On February 9, 2007, the City received a grant for “Land Reimbursement Costs
for Parcels 392, 488, 481,511, 6286, 710, 711, 715,731, 732, 939, 940, 943, 956, 958, 859,

3
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960, and 961, as Further Defined In Contract No, FM 82-02-LAND.”

3. On December 3, 2007, the City received a grant for "Airport Crack Sealing and
Paint Marking, as Further Definad in Contract No. FM §2-02-C84."

4, On March 3, 2008, the City received a grant for “Land Acquisition Costs for
Parcels 1613, 1618, 1630, 1640, 1539, 1540, 1541, 15642, 1290, 1292, 1293, 1294, 1418,
1417, 1418, 1419, 1425, 1430, 1433, 1434, 1505, 1508, 1513, 1514, 1515, 1518, 1517,
139, 245, 246, 252, 355, 486, 487, 937 and 938 as Further Defined in Contract No. FM 82-
02-LAND."

5. On June 10, 2008, the City received a grant for "Reconfiguration of the Taxiway
at Runway 25 (End) and Update of the Alrport Layout Plan, as Further Defined in Contract
Nos. FM 82-02-C85 and FM 82-02-MP."

6. On February 1, 2010, the City received a grant for“Design and construction of a
hanger to house a Michigan State Police (MSP) heficopter, as further defined in Contract
No. M 82-02-C88.” |

7. On April 28, 2011, the City recsived a grant for “Design for the Rehabilitation of
Parallel Taxiway A. Design and Construction for the Reconfiguration of the Taxiway
Connectors at Runway 25 End. This Work is Further Defined in Contract Nos. FM 82-02-
€485 and FM 82-02-C87.

8. On August 12, 2011, the City recelved a grant' to "Rehabilitate Parallel Taxiway
A for Runway 15/33.”

9. On March 2, 2012 the grant for the rehabilitation of parallel taxiway A for runway
15/33 was amended.

Further, following the 2005 jury trial, the City has systematically continued to

6
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purchase property in the Mini-Teke Area. The City submitted to the Court a document that
shows that it has purchased fifty-eight parcels from January of 2005 until the present time.

Although HRT has not sought to obtain a permit to rehabillitate or expand its building,
at a hearing on January 16, 2013, the City admitted that a portion of the property Is not
suitable for building because it would be in violation of the “suilding restriction line,” which
restricts buildings from being too close to the runway. Further, the City admitted that
cerlain changes would not be permiited because they would interfore with the (1} “runway
vishbility zone,” or (2) "transitional zone.,” The airport has two runways that are
parpendicular to each other. The runway visibility zone is the area where a pilot on one
runway needs to be able to see a plane on the other runway. The transitional zone is the
area around the runway, which must be clear in case a plane deviates from the flight path
or tha runway. Further, transforming the building from a steel service center fo anotheruse
would require compliance with FAA regulations, Michigan's Tall Structure Permit Act and
{ikely face Detroit Building Department opposition.

The City's Airport Layout Plan? {the Plan) shows thatthe building restriction fine for
existing runways 16-33 and 7-25 runs directly thrquh a portion of the property. Sea Pl's.
Ex. 18. Further, the Plan proposes a new runway which runs through tha property. See
Pi's. Ex. 19. A new preliminary plan, submitted to the FAA and the State of Michigan in
January of 2008, also shows a new runway going through the property. See Pl's. Ex. 20,

More recently, on January 9, 2013, the City releasedits “Detroit Future City Report®

2 The current approved Airport Layout Plan is the City's 1986 plan.
7
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{DFC Report) (Doc. 15, p. 1)*. The DFC Report contains recommendations for different
areas and neighborhoods in the City (Doc. 17, p. 7). in the DFC Report, the property is
located In the designated *Mt. Elliott Industial” neighborhood (Doc. 15, p. 1). The DFC
Raport states, in pertinent part:

The vision Is to upgrade Mt. Elliott as an intense and attractive

industrial area designed to accommodate modern, large-format

industrial development; provide ample employment

opportunities for Detroiters; and reinforce the region’s role as

a global hub for manufacturing. Expansion ofthe Colaman A.

Young Airport will serve to support the locat aute and metals

industries but also provide additional opportunities in

aerospace activitles that align with many skills atready in place

to serve auto production. A new ring-road will connect this

district directly with Chrysler to the south along with logistics

activities, the Port, and the international crossing In Southwest

Detroit.
(Dac. 15-2).

{il. STANDARD OF REVIEW
A. Fed. R, Civ. P. 12(b){8)

A Fed. R. Civ. P. 12(b)(6) motion seeks dismissal for a plaintlif's failure to state a
claim upon which ralief can be granted. In reviewing a motion to dismiss, “the court must
construe the complaint in the light most favorable to the plaintiff, accept all the factual
allegations as true, and determine whether the plaintiff can prove a set of facts in support
of its clalms that would entitle it to relief.” Bovee v. 1s & Lybrand C.P.A,, 272 F.3d
356, 380 (6th Cir. 2001). The court ig not required to accept as true legal conclusions,

coniclusary statements, or mere recitations of the elements of a cause of action. Ashcroft

% The DFC Report was created by a Mayor-appointed Steering Committee and the
Detroit Economic Growth Corporation (Doc. 17, p. 7).

8
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v. lgbal, 556 U.S. 662, 677 (2009). Indeed, “[tjhreadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not sufiice.” Id. at 678
{citation omitteg).

“Tosurvive a motion to dismiss under Rule 12(b)(8), a ‘complaint must contain either

direct or inferential allegations respecting all the material slements to sustain a recovery

under some viable legal theory.” Advocacy Qrg. for Patients & Providers v, Auto Club Ins,
Ass'n,, 176 F.3d 315, 318 (6th Cir. 1999) (quoting Scheld v. Fanny Farer Candy Shops.
ing,, 859 F.2d 434, 436 (6th Cir. 1988)). The plaintiff must “state a clalm for rallef that is
plausible on its face.” Bell Aflantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).
“Plausibllity requires showing more than the ‘sheer possiility’ of relisf but less than a
‘probabiie}' entitlement to refief.” Fabian v. Fuller Helmets. ing., 628 F.3d 278, 280 (6th Cir,
2010) (citing Igbal, 556 U.S. at 677). The Court must “draw on its judicial experience and
common sense” in determining whether a claim is plausible. [gbal, 556 U.S. at 679,
B. Fed, R. Civ. P. 58

Summary judgment will be granted when the moving party demonstrates that there
Is “no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Fed. R. Civ. P. §6(a). There s no genuine issue of materlal
fact when “the record taken as a whole could not lead a rational trier of fact fo find for the
non-moving party.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587
{(19886). The nonmoving party may not rest upon his pleadings; rather, the nonmoving
party's response "must set out specific facts showing a genuine issue for trial. Chappell
y. City of Cleveland, 585 F.3d 801, 906 (6th Cir. 2009). The Court "must construs the
evidence and draw all reasonable inferences in favor of the nonmoving party.” Hawking

9
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v. Anheuser-Busch. Inc., 517 F.3d 321, 332 (6th Cir. 2008). Determining credibiiity,
weighing evidence, and drawing reasonable inferences are left to the trier of fact. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986),

IV. DISCUSSION

The City says it is entitled to dismissal, or, in the altemative, summary judgment, for
four reasons;

First, HRT has failed to exhaust state court remedies. Despite
this Court's admonitions, HRT did not file an Application for
Leave to appeal with the Michigan Supreme Courtfollowing the
Michigan Court of Appeals’ July 2012 decislon. Sacond, under
Michigan law, res judicata and collateral estoppel law bar this
case because prior courts actually decided the inverse
condemnation claims and issues as the Michigan Court of
Appeals held. Third, under 28 U.S.C. § 1738, the prior
Michigan court decisions preclude this curent action. As
illustrated in San Remo Hotel, L.P. v. City of San Francdisco,
545 U.8. 323 (2005) a federal court is precluded from
reliigating claims that would be precluded under the relevant
state's law. Finally, HRT's claims are barrad by the applicable
statute of limitations. indesd, HRT's takings claims accrued in
1991.

{Doc. 9, p. 1-2). The City’s arguments fail fo persuade. The reasons follow.
A. Ripeness

The City first claims that this case is not ripe for federai court review because HRT
did not file an application for leave to appeal with the Michigan Supreme Court following the
2012 decision of the Michigan Court of Appeals described at page 3, gupra. HRT did not
claim that an application for ieave to appeal {o the Michigan Suprems Court wouid be futile.
Therafore, the City says that HRT did not exhaust state court remedies. The City is
mistaken.

in Williamson County, the Supreme Court held that a takings claim is not ripe untit

10
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a two-prong test is satisfled: (1) an administrative body has rendered a final decision, j.e.
the “finality” requirement; and (2} the property owner resorted to state remedies for just
compensation, i.e. pursued an inverse condemnation action. 473 U.S. 172. The second
prong is at issue hers.

As it relates to the second prong, the Supreme Court stated, “[Iif a State provides
an adequate procedure for seeking just compensation, the propery owner cannot claim a
vioiation of the Just Compensation Clause untilit has used the procedure and been denied
just compensation.” |d., at 195. The Michigan Constitution provides that a property owner
can seek compensation by filing an action for inverse condemnation when property is taken
for public use. Mich. Const. Art. 10, § 2.

Here, HRT's claim is ripe. HRT pursued an Inverss condemnation claim to an
unsuccessful conclusion in state court. HRT argued its cass in the state trial court and in
the Michigan Court of Appeals. It exhausfed its appeal by right. The time for applying for
review by the Michigan Supreme Court has expired. The City doas not provide any
authority for its position that HRT's failure to file for review bythe Michigan Supreme Court
preciudes it forever from asserting a takings claim in federal court. To the contrary,
Williamson_County precluded a plaintiff from bringing a takings claim until it has been
denled Just compensation. Here, after the court of appeals’ decision became final, HRT
was denled just compensation through adequate state procedure, andits claimimmediately
became ripe for raview by this Court. See, 8.0, Brown v. Mefro. Gov't of Nashville, No.11-
5339, 2012 WL 2861593, at *3 (6th Cir. Jan. 9, 2012) (reasoning that takings claim was
ripe for review after plaintiff had pursued an Inverse condemnation action in state court,
receiving final decision by state court of appeals, but not eppealing that decision to the

H
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state suprame court).
B. Res Judicata/Collateral Estoppal

Next, the City says that HRT has already had its bite st the apple in state court, and
the case must be dismissed sither on res judicata grounds, or under 28 U.8.C. § 1738.
The Court disagrees. The 2008 case was not decided on the merits, The trial court ruled
on the 2005 adjudication. Indeed, the trial court explicitly stated that “this case has already
been litigated once. The jury entered a no-cause of action in HRT versus City of Detrolt,
in the 2005 case. This Issue has already been decided.” Thetrial court did not consider
what accurred since 2005.

Under the full faith and credit statute, 28 U.S.C. § 1738, a fedaral court must give
preclusive effect to prior state court actions according to the preclusion Jaw of the state.
San Remo Hotel, L.P. v. City and Cnty. Of San Fran., Cal., 545U.8. 323, 336 {2005} ("This
statute has fong been understood to ericompass the doctines of res judicata, or ‘claim
preclusion,’' and collateral estoppel, or ‘issue preclusion.’™); DLX. Inc. v, Kentucky, 381 F.3d
511, 520 (6th Cir. 2004) ("{PIreclusive effect must be givento . .. prior state-courl action[s]
under 28 U.S.C. [§] 1738 according to res judicata law of the state.”).

The Michigan Supreme Couri has recognized that "[the doctrine of res judicata bars
a subsequent action when ‘(1) the first action was decided on the merits, (2) the matter
contested in the second action was or could have been resolved In the first, and (3) both
actions involve the same parties or their privies.” Estes v. Tilug, 481 Mich, 573, 585 (2008),
Michigan takes a broad approach to the doctrine of res judicata, “holding that it bars not
only claims already litigated, but also every claim arising from the same transaction thatthe

parties, exercising reasonable diligence, could have raised but did not.” Adairv, State, 470
12
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Mich. 105, 121 (2004} (citing Darl v, Dart.. 460 Mich, 573, 586 (1999)). Relatedly, the
doctrine of collataral estoppel bars subsaquent claims where "(1) a question of fact
essential to the judgment was actually litigated and determined by a valid and final
judgment, (2) the same parties had a full and fair opportunity to Itigate the issue, and (3)
there was mutuslity of estoppel.” [d, (cltation omitted).

Here, the Michigan state courts held that MRT’s claim was barred by res judicata.
That was not a decision on the merits entitled to preclusive effect. Further, because of the
many events that occurred after the 2005 triatl, as detailed above, HRT did not have an
opportunity to resolve its claim in the first case. it could not have presented facts not yet
in existence at the time of the 2005 case. These additional facts might lead a jury to
conclude that today, in 2013, & taking of HRT's property has occurred. The Michigan Court
of Appeals, with little explanation, decided that HRT did not present new facts since the
2005 Jury verdict, The Michigan Court of Appeals categorized the "new facts” as being of
the same nature as the facts presented to the 2005 jury. The evidsnce belles this
assertion, and the Court Is not bound by the Michigan Court of Appeals’ decision. Res
Judicata and collateral estoppel do not bar HRT's suit.

C. Statute of Limitations

Next, the City says that the statute of limitations bars HRT's claims. The parties
agree that a fiffeen-year statute of limitations applies where, as here, HRT holds a present
ownership in the property at the time the lawsuit was filed. Mich, Comp. Laws §
600.5801(4). The City says that HRT’s claim is barred because it accrued in 1991, when
the Clity first discussed its expansion plans. The City is mistaken.

This case is based on the events that occurred subsequent to the 2005 trial,

13
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Although HRT's underlying claim Is baged on the City’s sxpansion plans, the statute of
limitations began to run when HRT's claim accrued. In 2005, a jury determined that HRT
did not have a claim. Based on the City's continulng actions subsaquent to the 2005 trial,
however, it is possible that a jury will find that a taking has now oceurred eight years later.
HRT's claim is based on the City’s actions since 2005, which are continuing to date. Atthe

earllest, the statute of limitations began to run in 2005. This action is imely.

V. CONCLUSION

For the reasons stated above, the City's motion to dismiss and/or for summary
judgment (Doc. 9) is DENIED. The overwhelming additional events that have occurred
since 2005, when a state court jury determined that HRT did not have a takings claim,
present a guestion of fact as to whether a taking has now occurred. The City has
continued its acquisition efforts in the Mini-Take Area for eight years since the 2005 jury
trial. There is an abundance of facts of which a jury may now find amount to a taking of
HRT's property.

80 ORDERED.

SiAvern Conhn
UNITED STATES DISTRICT JUDGE

Dated: March 28, 2013

| heraby certify that a copy of the foregoing document was mailed to the attorneys of record
on this date, March 26, 2013, by electronic and/or ordinary mail.

8/Sakne Chami
Case Manager, (313) 234-5160
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UNITED STATES BANKRUPTCY COURT
EASTERN DIVISION OF MICHIGAN

IN RE: CHAPTER 9
CITY OF DETROIT, MICHIGAN CASE NO. 13-53846
Debtor. HON. STEVEN W. RHODES
/
CERTIFICATE OF SERVICE

| hereby certify that on May 27, 2014, | served the following:

1)  Motion for Relief From Automatic Stay and Ruling That Claim Is Not
Subject To Reduction Or Compromise In Bankruptcy,

2.) Notice of Motion of HRT Enterprise for Entry of An Order Granting Relief
From Automatic Stay and Opportunity to Object, and

3.) this Certificate of Service,

upon all parties registered to receive electronic notices in this matter via the Court’s
electronic case filing system.

Respectfully submitted,

s/ Melissa Demorest LeDuc
Mark S. Demorest (P35912)
Melissa Demorest LeDuc (P68867)
Demorest Law Firm, PLLC
Attorneys for creditor
HRT Enterprises
322 West Lincoln Ave.

Royal Oak, MI 48067
248-723-5500
mark@demolaw.com
melissa@demolaw.com

Dated: May 27, 2014

City of Detroit bankruptcy:HRT:COS Motion for Relief from Stay 2014 05 15.docx
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